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IN THE

SUPREME COURT
OF THE STATE OF UTAH

FLORENCE HIRST NEWCOMB, a retired
teacher of the Ogden City Public Schools, for
herself and all other retired Public School
Teachers similiarly situated.
Plaintiff,

vs.
OGDEN CITY PUBLIC SCHOOL TEACHERS' RETIREMENT COMMISSION, H. A.
MACFARLANE, ALPHID HENDRICKSON,
T. 0. SMITH, VIOLA M. CLANCY, GERARD
KLOMP, LLOYD I. ALVORD and JAMES
A. LARSON, a$ members of Ogden City Public
School Teachers' Retirement Commission.
Defendants.

STATEMENT
The matters at issue between the plaintiff and the defendants are questions of law and not issues of fact.
The writer understands that the plaintiff receives from
the state association $50.95 per month instead of $40.95,
but that is an immaterial fact.
That it is immaterial whether or not the benefici~ies
or annuitants are people of large resources or whether they
are without substantila.l means.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

STATUTES AS TO LOCALS ARE AS FOLLOWS:
Section 75-29-1 to Section 75-29-18 of. the Revised
Statute~

Utah, 1933, were the statutes in effect at
the time :of the organization of .the Public School Teachers'
of

(local) Retirement Association of Ogden.
There were certain amendments to said Sections of. the
Revised Statutes by Chapter 61· of the Laws of U·tah, 1935.
Section 75-29 ... f to Section 75-29-18, of the Utah Code,
1943, were t1:}'e · stJatutes in effect concerning Public School
Teachers' (local) Retirement Associations at the time of
pldintiff's retirement in 1938.
There was an amendment of Section 75-29-9 by Chapter
94 of the Laws of Utiah 1945. This amendment

is set out in

full in plaintiff's brief commencing at page 7.
Chla~ter 91 ·of the Laws of

U tab, 1949, is set out in

full in plaintiff's brief commencing at page 11.
STATUTES AS. TO STATE SYSTEM ARE AS FOLLOWS:
The Legislature of 1935,.in .Chapter·.62 of ·the Laws of
Utah, 193 5, set up a prop.or.ted 'law as state

syst~m·

for re-

tirement of teachers.
I cannot resist calling the court's attention to the last

sentence of said act which :reads las follows:
·~'The ~state

assumes no financial obligation under the
pr.ovisions ·of this Act."
2
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Quite naturally the system set up by the 1935 act was
not received with any popular favor.
The Legislature of 1937 repealed the State Act of 1935,
and by Chapter 85 of the Laws of Utah, 1937, enacted
the present Teachers' Retirement Act.
The State Retirement Act has been amended several
times since its original passage in 193 7.
This Court has in several cases rendered decisions interpreting the State Retirement Act.
The plaintiff, under the provisions of the State Act,
elected· to become a member ol the State Retirement Asspciation.
OPERATION OF THE TWO ACTS:
The writer is of the opinion that the foolowing recitlals
as to how the slalary deductions have heretofore been made
will be helpful to the Court and assist the Court in appreciating the position of the defendants in this proceeding.
Every teacher in Ogden City is a member of the Local
Retire·ment Association and also a member of the State Re. tirement Association.
The Board of Education of Ogden City is the employer
and under the law is required to m.ake deductions from
teachers' salaries for the benefit of both the State and Local
Local Associations.
3
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The law

a5 to ·Local

Associations. fixes. one per cent of

the teacher's salary witlh.-·-the limitation- as to· the maximum
as the amount of deduction for the Local, but this .amount
is a charge against the State Assor~iatibn · deducti~.
For example, if ·the State Association· deduction under
the formu.la. for. a par.ticul~r teacher was $200.00 for the year
and the deduction for _the· Local was $25.00 for the year,
~e

Board .. of Educadon would remit $17 5.00 to the State
and . .$2 .5 .00 to the Local. .
With the

Local dissolved

~e

J3oard of

Education

would remit the full sum of $200.00 to the State Association.
The teachers of Ogden City are paid on a twelve months
blasis, this· is, the payments for- the services of the last year
are

dist~ibuted

over twelve months

i~cluding

the summer

months foJI<>wing the close of the school year.
The Board of Education of Ogden City has deducted
and remitted from all salaries heretofore paid, and will deduct and remit from all _ st~ar~es t() b~ paid this s~~mer from
~alaries

earned during the scho~r year· 1948~1949.

The first act authorizing Teachers' Retiremen Associations was passed in 1907 and i.s found in the CoJ.npiled
Laws. of Utah, 1907, being Sections 1966XI and_ following.
It provided for associations -in all the school . districts
-.both dities and counties.
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It was voluntary ·as to teachers then employed, com. .
pulsory as to new teachers - the contribution by the Board
of Edudation was negligible - the retirement pay was designated salary - there was a provision for prorating.

The

act with some few amendments is se~ out in the
Compiled Laws of Utah, 1917, being Sections 4750 and following.
At that date the contribution by the Board of Education was still negligible.
We 'have heretofore referred to the .Jaw as in effect in
1933 and thereafter.
There is no question of fact that the teachers of Ogden
City properly followed the procedure set out in Chapter 91
of the Laws of Utah, 1949, and by a vote of 212 to 88 voted
to dissolve the Local Association.

ARGUMENT
POINT I:
THE RIGHTS AND DUTIES CREATED BY A
STATUTE ARE DETERMINED FROM AN INTERPRETATION OF THE PARTICULAR ·sTATUTE BEFORE THE COURT, AND THE PRESUMPTION IS
THAT SUCH A LAW IS NOT INTENDED TO CREATE
PRIVATE CONTRACTUAL OR VESTED RIGHTS BUT
MERELY. DECLARES A LEGISLATIVE POLICY.
The Supreme Court of the United States in the case of
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Dodge vs. Board of Education (jf the City of Chicago, 302,
U. S., 74-81 and reported in 82 U. S. Supreme Court Reports, Law Edition, at page 57, Justice Roberts· in delivering the opinion of the court at page 61 says:
"In determining whether a law tenders · a contract to
a citizen it is of first importance to examine the language
of the tiStatute. X X X X The presumption is that such" a
law is not intended to create private contractual or vested
I

rights but merely declares a policy t!J be pursued ~ntil the
legislature shall ordain otherwise. He who
asserts the crea.
tion ·of a contract with the· state in such a case has the
.

burden of overcoming the

presumption~

If, upon a con-

struction of t the . statute; it is found that the paygra u1"t1.es
ments are~' involving no agreement of the parties,
the grant of them creates no vested rights."
This was an appeal from the Illinois Supreme Court
found in 5 N. E. (2nd) at page 84.
I quote from the Driggs case at page 431.
"As indicated

In

numerous of

the above-mentioned

cases, it is fundamental that the nature of the rights of the
pensioner rests largely upon the language of the particular
statute."
I quote from the article on Pensions in Volume 40 of
American Jurisprudence from Section 23 thereof.
"The right"· to·.a pension depends· upori ·statutory pro-
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vision therefore, and the existence of such right in particular instances in determinable primarily from the terms
of the statute under which the right or privilege is granted."
See Section 24.
Again from Section 30:
"The duration of a pension depends entirely upon the
term of the· statute granting it."
I quote in full the first paragraph of the second column
in 13 7 A.L.R. at page 255.
"It is probably true that no court would question that
where a particular installment of a pension has accrued,
there is a vested right in the pensioner ito that installment.
And many cases have considered that where official allowance of a pension has been made, under a detailed. plan
complete in its scope and containing. no express reservation
or one implied in law from the nature of the st1atute or other
situation inherent in it, the pensioner has a right to continued payment undiminished in amount. Further than
this, however, there can be no generalization, and the traditional rule would seem to apply, inasmuch as it must appear positively,· from the nature and purpose, as well as
the specific language and details of the pension plan, that
an intention was manifested to confer vested rights,. free
from interference by the legislature or administrative authorities created by .it. As before stated, only a close
scrutiny of the particular statute and plan evolved can fully
7
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answer questions of this kind."
I quote further from the case of In Re Sanborn, 292
Pacific, atl page 261:
"We grant contention of respondent that the relation
of the applicant is contractual and that by acceptance of
the terms of the statute the teacher created a contract, the terms of which could not be impaired by the Legislature. We, in effect, so decided in the Reeves Case, supra. But the terms must be accepted by the teacher as
the Legislature prescribed. We concede, also the position
of respondent th1at such legislation as is before us is remedial and should be liberally construed. But it is not to
be so liberally construed as to lose all sight of the legislative intent. The Jntention of the Legislature is to be ded~ced from what it said. Venable v. Schafer, 28 Ohio Cir.
C. R. 202. As to the contractual relation, .as was said in
BaU v. Trustees, 71 N. ]. Law, 64, 58 A. 111, 112, cited
·by respondent. x x x x The terms of the agreement are
to be ascertained by reference to the statute. x x x x.
Unfortunate and meritorious as the applicant in this
case appears to be, we are forced to the conclusion that
she has not complied with the teachers' retirement fund
act land is not entitled to the annuity ordered to be paid by
the court below.''
As I understand the rule of law laid down in the Driggs
case, it is as follows:
8
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That the contribution enforced from Mr. Driggs created
and purchased an annuity (which was not in issue).

That

under the law applicable at the time of the, retirement of
Mr. Driggs, he selected what was known as option No. 1
under which it was determJned he should receive a monthly retirement allowance in the sum of $143.58 for the remainder of his life.
That this made a contract between Mr. Driggs and the
Utah Teachers Retirement Board -

an agency

repres~nt

ing the State of U tab.
That the Legislature could not impair the obligation
of this contract by legislation -

nor could the State Board

impair the obligation of that contract by its i'nterpretaion
of subsequent legislation.

(Opinion at page 434).

The Act creating the State Association provides in its
first section:
(18)

"Annuity shall mean annual payments for life

derived from contribution made by a member~"
(19)

"Pension shall mean annual payments for life

derived from contributions made by the State of Utah."
The State of Utah through the Legislature actually
agreed to make those contributions without any reservations
whatsoever.
In legal effect, it was an offer by the state and an acceptance by performance by Mr. Driggs making a legal con-

- tract.
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This contract could be enforced and was enforced.
In the Crawford case we have also a situation where
the teachers contribution created an annuity.
The question in the Crawford case was whether or not
Hattie Crawford had paid. into the fund sufficient money
to purchase an annuity of $17.50 per month, so that under
the law it was required to be matched by school districts
paying $57.50 for her benefit.
The point I am attempting to make is that the Court
in that case was interpreting their particular statute. The
tact provided for an annuity of $75.00 per month for members who retired :at sixty years of age or over.
In the Crawford case at page 733 the Court says:
"While there is a great difference of opinion expressed
by the Courts relative to the question as to whether a teacher under similar retirement fund plans has acquired vested
rights (A.L.R. notes) we think the trend of modern authority and the better-reasoned cases are to the effect that
contractual relations are created and that, upon full performance by the annuitant, rights accrue which cannot be
impaired by subsequent legislation."
(The first part of this sentence was omitted by plaintiff in their brief.)
The Oregon Statutes are now in Oregon Compiled. Laws,
Annotated Vol. 8 page 246 being Section 111-2401 to. 1112410.

t-o
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In the cases cited by plaintiff - there will be found a
holding out of an offer of an annuity or pension made by
an employer to pay directly as in the Z. C. M. I. case, or
through a proper agency as in the Driggs case or through
some separate corporate agency as in the Crawford case.
POINT II:
ANNUITANTS HAVE NO RIGHT TO A CERTAIN OR
FIXED SUM.
The above statement to the writer seems self-evident
from an interpretation of the statute.
POINT III:
THE PERMANENT FUND IS A PUBLIC FUND.
Pennie vs. Reis 132 U. S. 464, 10 S. Ct. 149, 33 L. Ed.
426.

Dillon on Municipal Corporation (5th Ed.) Section 431.
Quotation from Dallas v. Trammell (Texas) 112 A.L.R.
page 1001.
"The fund from which municipal pensions are
paid is usually created by setting aside certain
sources of public income, and frequently provision
is made that a stated sum per month shall be retained or deducted from the compensation of each
of the officers in the department who may become
entitled to a pension. Although the sum so deducted
from the officer's compensation is called a part of
officer's compensation in the statute, yet the officer never receives it or controls it, and he cannot
prevent its appropriation to the fund ,in question.
He has no power of disposition over it such as always accompanies ownership of property. A statute
11
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providing for such a deduction in legal effect says
that the officer shall receive as compensation each
month the net amounf payable to him, and that in
1addition thereto the State or municipality will create
:a fund by appropriating the amount retained each
month for that purpose, from which, upon his resignation for bad health or bodily deformity. or dismissal after long and meritorious service, a certain
sum shall be paid to him, or at his death to his
wid.ow and children where the statute so provides.
Being a fund raised in that way, it is entirely at
the disposal of the government until, by the happening of one of the events stated - the resignation,
retirement, or death of the officer ~ the right to
the specific sum becomes vested in the officer or his
representative. In making a change in the disposition of a fund of that character previous to the
happening of one of the events mentioned, the State
impairs no absolute right of property in the officer.
The direction of the State that the fund should be
one of the benefit of the officer or his representative under certain conditions is subject: to change or
revocation at any time at the will of he Legislature.
There is no contract on the part of the State that
its disposition sh:all always continue· as originally
provided. Untn the particular event should happen
upon which the money, or a part of it, is to be paid,
there is no vested right in the 1officer to such payment. H.is interest in the fund is, until then, a mere
expectancy created by the law and liable to be· re. voked or destroyed by the same authority. But when
the particular event hlas happened upon .which the
money or a ·part of it is to be paid, the benefidiary
of the pension under the pension system acquires, it
:Qas been held, a vested right and it! is not competent
for . the Legislature or any other authority to depr-ive him of that ve$ted right."
::. .t

12
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It is tl\e opinion of the writer that, under the provisions
of Section 75-25-10, the retired teachers have the right that
the interest from permanent· fund shall be used pro rata to
pay annuities and that that is the full extent of their right.
Neither the members of the association no, 'the retired teachers have any right to the corpus of the permanent
fund.

If I am correct in the above conclusions, then the rights
of the retired teachers can be protected by the District
Court of Weber County in the procedure brought under the
1949 act.

POINT IV:
THERE IS RESERVED THE RIGHT TO INCREASE
OR DECREASE THE AMOUNT OF CONTRIBUTION
TO THE CURRENT FUND.
The plaintiff retired in 1938 and there are no teachers
upon the retirement rolls who retired at an earlier date.
The l!a.w in effect when each and every teacher now
on the retirement rolls retired is the law as set out in U'tah
Code, 1943, together with the amendment of 1945.
The last paragraph of Section 75-29-9 is as follows:
"The retirement commission may increase or decrease
the rate of salary deductions and the limitations provided
in this sec\ti'on,.
if ~e proposed modificatiops have pre,
viously been approved by the board of education, and by
.
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two-thirds of the ballots cast by the members of the retirement association, at an election, called by the retirement
commission, and held, after notice thereof posted in each
school building and at the administrlative office, at least
ten days prior to the day on which said election is held."
There are no restrictions or limitations in the above
paragraph as to how much the rate of salary deductions and
the limitations might be increased or decreased by the retirement commission with the consent of the Board of Education and two-thirds of the ballots cast by the members of
the association.
They could be decreased to such an extent that. the
commission would· receive annually a negligible sum.
That being so, the legislature might of its own motion
reduce the contributions to a negligible sum, and, if that is
so, then the legislature might provide that there should be
no further contributions.
It therefore follows that the legislature reserved the
right. to determine at all times the public policy inherent in
this act.
POINT V:
THE LOCAL ASSOCIATION OUGHT TO
SOLVED.

BE

DIS-

If a pension system repels .instead of attracting young
teach~rs

then it has failed of its purppse.

14
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A good school system is one which attracts wetl eduCJ1;ted young people, and then by constant training and supervision helps them to develop into fine teachers.
The present teachers by a ratio of 212 to 88 are dissatisfied. ·By that ratio they see that the money deducted
from them currently paid out to others. They further know
that .they are· being

deprived , of

substantial benefits and

rights under the law with respect to the State Association,
and w.rticularly for the reason that they know that the deductions remitted to the State Association is still their money
and conserved for them.
For several years after the organization of the Local
there were few teachers on the retirment list -

so, the out-

lay was small and there was transferred to the permanent
fund surplus from time to time.
About five years ago by gift and bequest the association received net about $8,000.00.
· For the last few years the income and outgo have been

about equal.
It is known that the personnel of a teaching force in
a public school system like Ogden is in constant cb!ange. It
is a certainty that many of the teachers now employed by
the Board of Education were not so employed at the time
plaintiff retired.
Except in the cases of the teachers who have retired
within the last twelve months each and every teacher re-

15
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tired has received in excess of the amount paid into the association by deductions from their salary. The plaintiff
personally has received approximately $6500.00 as against
a deduction of $345.55.
Let us for a moment imagine a condition where the
Local Association is not dissolved and ~that the retirement
commission by following the procedure set out in the paragraph quoted in Point IV, has caused the maximum annual
salary upon which a deduction can be made to be reduced
to $100.00. There are now slightly less than four hundred
teachers in the Ogden system. The current fund then would
receive approximately $400.00 deductions from teachers'
salaries, approximately $400.00 from the Board of Education, and approximately $1500.00 interest on the permanent
fund which would make approximately $2 500.00 to be distributed among the retired teachers annually.
It is a certainty that the number of retired teachers
"

will be substantially increased in the next few years.

I am

quite sure that under the circumstances above recited the
teachers now upon the present retirement rolls would receive no advantage by the contin:uance of the associlation
under such conditions.
have recently been

Further, that those teachers who

added to the retirement rolls, if they

should have the good fortune to be the survivors; would be
materially injured by the continuation of the association un ..
der the circumstances above recited.
16
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POINT VI:
MANDAMUS IS NOT THE PROPER PROCEDUREI

HEREIN.
The commission of the Local Association is purely an
administrative body.

is

Basically the question in this matter
whether or not
the Board of Eduqation of Ogden City may discontinue making deduction from teachers' salaries and discontinue making remittances of the same to the commission of the Local
Association and ~atching the same as proVided by the provisions of Section 75-29-9 subsections one and two of the
Utah Code and the amendments of 1945.
The plaintiff asserts that the Board of Education of
Ogden cannot under .the law discontinue.
The defendants assert that the Board of Education can
under the law and the action of the teachers discontinue
making deductions and contributions commencing with the
school year of 1949-1950.
A writ of mandate may be issued "to compel the performance of an act which the law specially enjoins as a duty
resulting from an office, trust or station."
I

What are the functions iand duties of the defendants?
The commission receives its funds from the Board of
Education as provided by law, and then pays the same
out as provided by law.
If by chance the commission receives no funds from
the Board of Education, then the commission has no money

17
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to

p~y

out.

It is for the above reasons that the defendants, assert
that the Board of Educaion is a necessary party defendant
herein.
POINT VII:
THE ACT OF _1949 VIOLATES NO RIGHTS.
The first paragrapp of the act provides the procedure
for the dissolution of the association by the majority of the
teachers of members of the association.
If I ;understand the brief of the counsel for the plaintiff dorrectly they assert that there must be paid into the.
funds of the commission such an amount that the retired
teachers shall receive for life the sum of $600.00 per year
and that any dissolution program must so provide.
That argument bias been fully answered.
As heretofore indicated the writer is of the opinion
that the retired

teachers

have. a

right

that the inter-

est upon the permanent funds shall be used pro rata to continue to pay annuities.
I am sure that ·all of the rights of the plaintiff and

those simHarly situated can be protected within the framework of the present law.
THEREFORE defendants pray that the writ issued
herein be dissolved and that said action be dismissed.
Respectfully submitted,
WADE· M. JOHNSON,

Attorney for Defendants
18
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